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PRIAM'S LAMENT:
THE INTERSECTION OF LAW AND MORALITY IN THE
RIGHT TO BURIAL AND ITS NEED FOR RECOGNITION
IN POST-KATRINA NEW ORLEANS
Sarah Tomkins*
INTRODUCTION

[H]e'd yoke his racing team to the chariot-harness, lash the corpse of
Hektor behind the cart for dragging and haul him three times around the
dead Patroclus' tomb and then he'd rest again in his tents and leave the
body sprawled facedown in the dust. But Apollo pitied Hektor-dead man
though he was-and warded all corruption off from Hektor's corpse and
round him, head to foot the great god wrapped the golden shield of storm
1
so his skin would never rip as Achilles dragged him on.
It is hard to imagine how Priam felt, watching the body of his beloved son trail
the chariot of his rival. Priam, the war weary King of Troy, might have expected
to lose his beloved son in battle. This scene was one, however, that no king or god
could anticipate: Hektor's corpse, covered in dust, leaving tracks of coppery
smelling blood in the dirt, circling the tomb of the man he had killed in battle,
protected from total disfiguration by Apollo's shield. But, is it hard to imagine
how Priam felt? The images are different, but the feeling is common-that feeling that comes with bearing witness to the destruction of humanity through
human action. How could this happen? No wonder the gods could not bear to
watch. Within days of Achilles' first exhibition of his morbid prize, Zeus swooped
down from Olympus to broker a truce. 2
Priam's lament might resound with those of us who saw certain images after
Hurricane Katrina struck New Orleans three short years ago: bodies of beloved
mothers, fathers, sisters, and brothers dangling from house rafters and left to rot
on street corners and in basements for months. The remaining unidentified vic*
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1 HOMER, THE ILIAD 589 (Robert Fagles trans., Penguin Books 1991) (approx. 750 BC).
2 Id. at 590-91.
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tims were interred last summer at a new memorial,
after spending the three years
3
since Hurricane Katrina in a storage facility.
How could this happen? In America, we might not expect the intercession of
gods, but we do expect our government to set reasonable limits on human suffering. Were there just too many bodies? There were over fifteen hundred.4 Were
they the wrong bodies? Over sixty percent of the victims of the storm were African American. Since the devastation of Hurricane Katrina, these and many other
hypotheses have been proposed to explain the neglect of Katrina's victims. However, none of these explanations address the question of why Katrina was so different from other national tragedies.
Societies have a history of respect and reverence for burial, dating back to
before there was a United States of America. This respect has informed the
response to mass deaths from other unexpected national tragedies, such as the
Oklahoma City bombing and the terrorist attacks on the World Trade Center and
the Pentagon. 6 What has changed? The goal of this article is not to answer that
question but to illustrate it; and to provoke further discussion of the failure to
timely and respectfully bury Katrina's dead.
When I began this research, I wanted to provide an overview of the right to
burial, its origins, and the urgent need for its application and contemplation in
the post-Katrina United States. This task proved too ambitious. The right to burial is an academic subject which could encompass several volumes-ranging from
the common law right of sepulcher to the recent case law generated by biotechnology and organ donation. Instead, my aim in writing this article became to
provide a snapshot of the legal and moral underpinnings of the right to burial, as
well as to show some solutions that history proposes in addressing the aftermath
of Hurricane Katrina.
Through this research, I have found that the story of what has happened and
continues to happen to Katrina's dead is not simply another example of what is
wrong with our country. Instead, I discovered that Hurricane Katrina's aftermath
is a haunting illustration, not of what America is, but what it has become for parts
of post-Katrina New Orleans. By understanding how, as a country, we were able
to collectively violate our own ethical and legal imperatives; we might be able to
provide some solace for those who still suffer, and create both policy and legal
safeguards to ensure that such a tragedy never happens again.
3 Laura Maggi, Katrina Dead Interredat New Memorial,TIMES-PICAYUNE, Aug. 29, 2008, http://
blog.nola.com/news-impact/2008/08lkatrina deadinterred-at-new-m.html.
4 Dan Barry, The Katrina Year: A Future Dimly Seen, A City's Future and a Dead Man's Lost
Past, N.Y. TIMES, Aug. 27, 2006, at All.
5 See HOMER, supra note 1, at 590-91 (noting that as punishment, Achilles tied the body of
Priam's son, Hektor, to his carriage instead of allowing for a proper burial).
6 Michelle O'Donnell, 9/11 Families to Sue City Over Remains, N.Y. TIMES, Aug. 17, 2005, at

PRIAM'S LAMENT

I.

BURIAL IN POST-KATRINA NEW ORLEANS

A dead man ... had been sprawled like carrion on a dry Union street just
outside a parking garage for several hot-crazed days after the late August
hurricane. The only dignities granted him were a blue tarp around his face
and orange traffic cones ....7
Hurricane Katrina took over fourteen hundred lives over the course of several
hours in August of 2005. 8 Most of the people included in the final death toll by
the Louisiana Department of Health drowned in floodwaters, which bloomed
from inches to feet across the city of New Orleans. In the weeks following Katrina, rescuers and volunteers worked to recover and identify the remains of
those lost. These efforts were frustrated by natural and political obstacles. Eighty
percent of New Orleans was underwater. 9 Local and federal government interference further impeded recovery work. 10
The search process officially ended on October 3, 2005, long before many of
the remains were retrieved. 11 The months following the premature close of the
search were punctuated by horror stories of family members returning to ruined
houses to find the remains of loved ones who had stayed behind. The Louisiana
Coroner's Office struggled with the federal and local governments to fund and
provide DNA testing so that the unidentified remains could be returned to their
12
families.
Like many other post-Katrina problems, the Federal Emergency Management
Agency ("FEMA") and the Louisiana state government dealt with the somber
and enormous task of cleaning up Katrina's hundreds of victims while simultaneously trying to meet the many needs of the living.' 3 This was a grim responsibility. A clinical assessment of the bodies needing interment revealed three major
scenarios confronting the proper disposition of the dead: (1) the people who actually died in the storm and had been left behind in flooded houses; (2) the people
who died on the evacuation route and desired to be buried at home in New Orle7 Barry, supra note 4.
8 Id.
9 Alex Mar, New Orleans Artists Speak: Musicians Mourn the Fate of their City, ROLLING STONE
MAG., Sept. 2, 2005, http://www.rollingstone.com/news/story/7598130/new-orleansartists-speak.
10 See generally Louis CATALDIE, CORONER'S JOURNAL: FORENSICS AND THE ART OF STALKING DEATH ch. 1 (2006).
11 Anderson Cooper 360 Degrees: Families of Katrina Victims Still Waiting for DNA Tests (CNN
television broadcast Nov. 29, 2005), transcriptavailable at http://transcripts.cnn.comITRANSCRIPTS/

0511/29/acd.01.html.
12 Shaila Dewan, Louisiana Releases Details on Deaths from Hurricane Katrina and Later
Flooding, N.Y. TIMES, Dec. 10, 2005, at All.

13

Id.
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ans; and (3) those people who died before the
storm but whose interment had
14
been disrupted or prevented by the Katrina.
A.

"The Dead Will Haunt Us"

Most of Katrina's victims drowned in their homes and neighborhoods; but they
were not always found by the teams that searched the flooded houses and city
following the storm. The body of Ms. Alcede Hackson lay on a porch on Laurel
Street for thirteen days, wrapped in a blanket and plastic bag for protection from
the hot temperatures that hurried decomposition.' 5 Other bodies were left for
weeks in the streets, in trees, and in the ruins of their houses until their families
returned.16
One of these families was the Blanchards. Mr. August Blanchard evacuated to
Pennsylvania during the storm, while his mother stayed behind in the family's
green house on Reynes Street in the Lower Ninth Ward.1 7 He and his family
called hotlines and missing person organizations looking for his mother.1 8 On
February 25, 2006, Mr. Blanchard's uncle opened the door to the house and saw
Ms. Blanchard's form under a moldy sofa. Her body had been there for over five
months.' 9
She would not be the only one. In March of 2006, six other bodies were found
in the Lower Ninth Ward in various states of decomposition-some mauled by
animals, others missing limbs. 20 A story in The Times-Picayune, written several
months after Katrina further illustrated that the disposal of human remains was
far from complete:
A passing motorist found the skull tucked in a plastic bag about 8:30 a.m.,
perched on a heap of debris gutted from a home at 4110 Dale St., between
Chef Menteur Highway and Old Gentilly Road. How the skull made its way
to Dale Street remains a mystery. "It appears that someone got the skull
and put it out there so it could be noticed ....
According to a scan of the news reports, findings like these became an almost
common occurrence in post-Katrina New Orleans. Families fought from within
14 Michelle Krupa, Bodies Lie for Days Awaiting Retrieval, FEMA Policies Limit Who Can Do
the Job, TIMES-PICAYUNE, Sept. 13, 2005, at Al [hereinafter Krupa, Bodies Lie for Days].
15 Id.
16 Id.
17 Shaila Dewan, In Attics and Rubble, More Bodies and Questions, N.Y. TIMES, Apr. 11, 2006,
at Al [hereinafter Dewan, In Attics and Rubble].
18 Id.
19 Id.
20 Walt Philbin, 3 More Bodies Found in Block of Lower 9; Storm Victims May Be Difficult to
Identify, TIMES-PICAYUNE, Mar. 21, 2006, at National 8.
21 Trymaine Lee, Human Skull is Found in Trash Police Theorize It's a Hurricane Victim,
TIMES-PICAYUNE, Mar. 21, 2006, at Metro 8.
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and across state lines to have their loved ones found and laid to rest. Many of
them failed. Hurricane Katrina may have been responsible for the unbearable
death toll, but who was accountable for this failure to treat her victims with
dignity?
There were many obstacles to efforts to recover human remains in the weeks
following the hurricane. Teams searching for remains could not complete their
investigations because of the structural unsoundness of the flooded houses. Even
houses that were safe to investigate could take a team a day and a half to thoroughly search. 22 Moreover, disagreements over funding and responsibility hindered other attempts to recover more bodies after initial searches yielded 1200.23
The breadth of the devastation was exacerbated by the incompetence with
which the federal, state, and local governments managed it. Problems plagued the
recovery effort from the outset. First, there was the issue of who would be recovering the bodies. FEMA initially hired Kenyon International Emergency Services
on a short-term contract to help with the recovery process.24 Louisiana moved to
extend the contract when the state became frustrated with how slowly FEMA
was moving. 25 Even with the state footing the bill (and expecting reimbursement)
for emergency services, Kenyon almost pulled out of New Orleans when it was
frustrated in its efforts by constant federal interference.2 6 The burden of recovery
was finally shifted to local emergency responders and the coroner's office on November 15, 2005.27
Then there was the problem of where the bodies would be processed, identified, and laid to rest. The first mortuary was stationed in a small town warehouse
in St. Gabriel-a city in Southeastern Louisiana about seventy miles from New
Orleans. 2 8 This mortuary was so small that the staff, working around the clock to
identify the bodies brought in on refrigerated trucks, slept in the classrooms of a
nearby school. 29 A fight between federal and state government officials over
costs further delayed DNA testing by weeks. 30 Identification of remains was difficult, even when DNA testing was available. Many of Katrina's victims were not
found with samples to compare their DNA to for identification purposes, and
22

Gwen Filosa, Body Hunt Continues in Lower 9th,

23
24

Dewan, In Attics and Rubble, supra note 19.
Michelle Krupa, Louisiana Hires Firm to Help Recover Bodies; Blanco Says FEMA Moved

TIMES-PICAYUNE,

Nov. 18, 2005, at Metro

1.

Too Slowly, TIMES-PICAYUNE, Sept. 14, 2005, at A6.

25
26

Id.
Michelle Krupa, Body-Pickup Finn's Deal With Louisiana Ends; Recovery Duties Shift to

Local Responders, TIMES-PICAYUNE, Nov. 16, 2005, at Metro 1.

27
28
29
30

Id.
City of St. Gabriel, http://www.cityofstgabriel.us/ (last visited Oct. 28, 2008).
Barry, supra note 4.
Id.
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victims often were too poor to have dental records or other x-rays which could
31
have also been used to match names with bodies.
In November 2005, a huge new mortuary with dorms and a cafeteria opened in
nearby Carville, Louisiana; FEMA closed it three months later because the volume of dead being brought in no longer justified the space and expense. 32 This
decrease in the volume of bodies being retrieved may have been due to the loss
of the assistance of one local responder, rather than a lack of bodies. The Special
Operations Division of the Louisiana Fire Department ran out of overtime funds
in November, and FEMA rejected the Fire Department's many requests for refunding.33 According to Chief Steve Glynn, if someone called after November to
request a specific location be checked for a body, there was no one to send.34
When the Carville morgue closed, the New Orleans coroner, Dr. Frank Minyard,
35
was forced to keep unidentified remains in refrigerated trucks near his office.
It is difficult to estimate or describe the impact that these delays and mistakes
had on the displaced and returning families, desperate to learn the status of loved
ones. They often had a long wait, even when bodies were retrieved intact. The
daughter of Mr. Wilfred Johnson, a Navy Veteran, reported him missing; his body
was found ten weeks after the storm.36 The government kept Mr. Johnson's body
for eight months; he was not buried until July 21, 2006, almost a year after his
death.37

The Johnson family was lucky to have a body at all. In April 2006, several
bodies remained unidentified and many family members remained unfound.3 8
Mrs. Wanda Jackson's family was still waiting for information about her six-year
old nephew, who was swept away while his mother clung to him and his threeyear old brother. Mrs. Jackson commented on the delay of the recovery and identification process: "We haven't found
our deceased. Being honest with you, in my
39
opinion, they forgot about US."
31 Ghastly Job of Body Recovery: City prepares for identifying, burying remains of possibly
thousands, MSNBC.com, Sept. 9, 2005, http://www.msnbc.msn.com/id/9259667/.
32 Dewan, In Attics and Rubble, supra note 19.
33 Id.
34 Id.
35 Id. As of September 2008, Dr. Minyard was still operating out of refrigerated trucks for new
cases as his office remains damaged by the hurricane. Richard A. Webster, Facilities Bare Bones for
Coroner, NEW ORLEANS CITY BUSINESS, Sept. 29, 2008, http://www.neworleanscitybusiness.com.
36 Barry, supra note 4.
37 Barry, supra note 4.
38 As of August 2008, eighty-five bodies still had not been identified and were being stored in a
warehouse outside of town until a memorial could be built where they would be buried. Facing South,
Inst. for Southern Studies, http://southernstudies.org/2008/07/hurricane-katrina-storm-memorial.html
(last visited Mar. 10, 2009).
39 Dewan, In Attics and Rubble, supra note 19.
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B.

Death Away from Home

Louisiana officials, in consultation with New Orleans Coroner, Dr. Frank
Minyard, and the temporary State Medical Examiner, Dr. Louis Cataldie, designated October 1, 2005 as the cut-off date for recording deaths related to Hurricane Katrina. Dr. Minyard, who had been responsible for much of the
identification and processing of the bodies stated that the October date would be
used as a guideline rather than as a rule and each death would be evaluated on a
case-by-case basis. 40 The need to set such a date became increasingly clear in the
weeks following the storm, as more people who had been evacuated from the city
died from storm-related causes. 4 '

Sometimes, Katrina's role in the death of the individual was apparent. The
three people who died in an un-air-conditioned school bus evacuating New Orleanians to East Baton Rouge were clearly victims of the storm.42 The dead also
included: elderly refugees unable to endure the interminable evacuation; stillborn
infants; chronically ill patients whose health was further stretched by uncertainty
about the status of their home and families; and at least two suicides.4 3 In May
2006, several months after the deadline for reporting Katrina's victims, thirty-two
states reported the deaths of more than four hundred additional Katrina
44
evacuees.

Families wanting to bring home Katrina victims who had died outside of the
city faced additional financial and logistical obstacles. The expense of bringing a
loved one home for burial added several hundred dollars to the cost of a funeral.
FEMA and the Red Cross frequently refused to pay or subsidize the expense of
shipping a coffin home from evacuation sites.45 The number of cremations
skyrocketed as people modified the burial plans of relatives and friends in order
to make sure the dead were laid to rest at home.4 6

40

Laura Maggi, Official List of Victims of an American DisasterUntabulated,TIMES-PICAYUNE,

Aug. 30, 2007, at National 1 [hereinafter Maggi, Official List].
41 Barry, supra note 4.
42 Robert Travis Scott, Katrina's Death Toll is Anybody's Guess, TIMES-PICAYUNE, Nov. 2,
2005, at National 1.
43 Maggi, Official List, supra note 40.
44 Michelle Hunter, Deaths of Evacuees Push Death Toll to 1,577, TIMES-PICAYUNE, May 19,
2006, at National 1.
45 Katy Reckdahl, Funeral DirectorRegularly Picks Up Bodies at the Airport, TIMES-PICAYUNE,
Jan. 28, 2007, at National 1.
46 Id.
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C. Disturbed Rest
As Hurricane Katrina made her way toward the Gulf Coast, funerals were
postponed until after the storm, and death notices in local papers stated that burials would be contingent on weather.47
For New Orleanians, being buried at home often has historical, cultural, and
personal significance. Before Abraham Lincoln's Emancipation Proclamation,
death was the only sure way to freedom for slaves. Africans who had been
shipped to the New World brought with them music from their home countries. 48
This music, often hidden during their lives, was integrated into funeral rituals that
were not closely supervised by slave owners. 49 The distinctive and unique New
Orleanian tradition of the jazz funeral sprung from the mixing of this African
the Spanish, French and Roman Catholic influences of Louisiana's
culture with
50
colonizers.
A jazz funeral is often more elaborate than a wedding, can last up to a week,
and often generates large crowds. The funeral procession to the graveyard begins
with dirges and solemn music. After the body is laid to rest, the music changes
and becomes more upbeat as family members and funeral attendees parade from
the cemetery. While the tradition's musical roots are in African culture and slave
history, in recent years the ritual gained a hip-hop element. The funeral of Soulja
Slim, a rapper shot and killed on his mother's lawn, brought thousands into the
streets.5 '
Unfortunately, the delay of funeral services failed to ensure the protection of
many who were laid to rest before the storm. As wind, rain, and floodwaters tore
apart the city and surrounding parishes, coffins were uprooted from cemeteries
and floated across the Gulf, vaults were broken open, and grave sites were damaged or destroyed by rising water and winds.5" At least fifteen hundred corpses
were unearthed or exposed due to the storm.5 3
The Federal Disaster Mortuary Operational Response Team ("DMORT"), a
committee formed in the early 1980s to provide holistic forensic responses to
47 Steven Gray & Evan Perez, A City that Made an Art of FuneralsNow Just Makes Do, WALL
ST. J., Sept. 9, 2005, at Al.
48

John Michael Vlach, Funerary Customs, Black, in ENCYCLOPEDIA OF SOUTHERN CULTURE

161, 161-62 (Charles Reagan Wilson & William Ferris eds. 1989).
49 Id.
50 NewOrleansOnline.com, The Jazz Funeral, http://www.neworleansonline.comlneworleans/
multicultural/multiculturaltraditions/azzfuneral.html; Samuel C. Shephard, Jr., Urban Religion, in 1
THE NEW ENCYCLOPEDIA OF SOUTHERN CULTURE 155, 157 (Samuel S. Hill ed. 2006).

51

Gray & Perez, supra note 47.

52 Lily Koppel, Coffins and Buried Remains Set Adrift by Hurricane Create a Grisly Puzzle,
N.Y. TIMES, Oct. 25, 2005, at A21.

53

Id.
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national emergencies, 54 launched what would become the largest casket recovery
effort in United States history. DMORT returned bodies to their graves based on
identifying features that ranged from dental records to tell-tale personal effects,
such as a Mardi Gras doll and a bottle of malt liquor.55 As of January 2006, five
hundred bodies remained unidentified and were stored in refrigerated trailers.
Rescue personnel feared that other bodies had been swept out to sea or sunk in
56
nearby rivers.
II.

THE RIGHT

To

BURIAL

While all cultures have funeral and bereavement rituals ...

there is great

diversity among such practices. In the United States for example, there are
no nationally prescribed mourning rituals and ambiguity surrounds
"proper" mourning behavior. Popular American culture seems dominated
by the modernist model of minimizing and deritualizing bereavement
practices. 57
This brief history of attempts to recover and restore a dignified death to Katrina's victims shows that while many individuals were part of a tireless effort to
recover the dead, the system in which they were working was cursory and fractured. Is this commonplace in the aftermath of mass death? The United States'
history of protecting the right to burial and the growing medical and social literature indicating the need for funeral rituals, even in the face of mass death and
limited resources, suggests that Hurricane Katrina was an exception rather than
the rule. This section discusses the legal foundations of burial rights, both nationally and in Louisiana.
A.

The Right to Burial in the American Legal System

The right to burial in America and its development over the last few centuries
is intimately linked to the evolution of American awareness of human dignity.
This right originated in the common law right of sepulcher, which entitled everyone to a decent burial and made it an actionable offense to withhold a body from
58
relatives of the next of kin.
The American focus on burial rituals is a creature of the Civil War. The system
for identifying soldiers killed in battle was flawed; families waited for months
54 Disaster Mortuary Operational Response Team, http://www.dmort.org/DNPages/
DMORTHistory.htm (last visited Mar. 10, 2009).
55 Matthew Brown, Disturbed Rest, TIMES-PICAYUNE, Jan. 22, 2006, at National 1.
56

Id.; CATALDIE, supra note 10.

57

Bronna D. Romanoff & Marion Terenzio, Rituals and the Grieving Process,22 DEATH STUD-

IFS 697 (1998).

58 Robert A. Brazener, Annotation, Liability in Damages for Withholding Corpse from Relatives, 48 A.L.R. 3d. 246 (1973).
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with no way to determine if their son, father, or brother had been killed in battle.5 9 Volunteers identified bodies and reported deaths to families. After the war,
these volunteers advocated for more efficient ways of connecting the dead to
their families. National cemeteries were also constructed to honor those killed. 60
The Civil War was a watershed moment in the development of the American
conscience for reasons outside of this progressive respect for the deceased. The
and the
struggle over slavery brought additional considerations of human rights
61
requirements of human dignity to the forefront of American history.
The right to burial and actions to enforce it exist in both tort and property law.
Cases in these areas of law encompass several issues, including whether family
members have a property right in the burial of a loved one and whether they can
maintain a cause of action for the removal of organs or tissues from the decedent.6 2 The right to burial is grounded in state law and thus varies somewhat
between jurisdictions. However, the general rule followed by most jurisdictions is
as follows: the right is not an individual right of the deceased but the right of his
or her family. 63 Accordingly, there is a legal presumption that the family of the
deceased has the right to immediate possession of the corpse.6 4
Interference with immediate possession of the body of the decedent, even if
only for a matter of minutes, may trigger liability. In Gratton v. Baldwinsville
Academy and Central School, a school informed a mother that her child drowned
in a swimming pool but refused to release the body to the mother until the state
had performed an autopsy.6 5 While the school's interference with the mother's
right to view the body of her daughter lasted for only a few minutes, the Supreme
of action for interference
Court of New York held that the mother had a cause 66
daughter.
her
of
burial
and
body
the
to
right
with her
Courts have also found that while there is a cause of action for interference
with the right to burial by withholding the body, this cause of action extends as
59 Mary L. Clark, Keep Your Hands Off My (Dead) Body: A Critique of the Ways in Which the
State Disrupts the Personhood Interests of the Deceased and His or Her Kin in Disposing of the Dead
and Assigning Identity in Death, 58 RUTGERS L. REV. 45, 54-55 (2005).
60 See id.
61 See id.
62 For a discussion of how the right to burial has been related to scientific research and biomedical issues not explored in this article see Remigius N. Nwabueze, Biotechnology and the New
Property Regime in Human Bodies and Body Parts, 24 Loy. L.A. INT'L & CoMP. L. REV. 19, 28
(2002).
63 Tillman v. Detroit Receiving Hosp., 360 N.W.2d 275, 277 (Mich. Ct. App. 1984) (rejecting
that an individual has a constitutional right in their own burial but recognizing a "common law cause
of action on behalf of the person or persons entitled to the possession, control or burial of a dead
body for the tort of interference with the right of burial").
64 John D. Hodson, Annotation, Civil Liability of Undertakerin Connection with Transportation, Burial or Safeguarding of Body, 53 A.L.R. 4th. 360 (1987).
65 Gratton v. Baldwinsville Acad. & Cent. Sch., 267 N.Y.S.2d 552, 553 (N.Y. Sup. Ct. 1966).
66 Id. at 553-54.
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well to the negligent handling of human remains. In Corrigal v. Ball and Dodd
FuneralHome, Inc., the Supreme Court of Washington held a funeral home liable
for negligent infliction of emotional distress when the mother of the deceased had
paid for a burial urn and the funeral home returned her son's remains in a plastic
bag. 67 Similarly, courts have held funeral homes and undertakers liable for
breach of contract and for the tort of mental anguish or infliction of emotional
distress when their handling of the decedent's body has been outrageous or when
they have violated burial instructions.6 8
B.

Louisiana

In Louisiana, the right to burial is protected by a statute that lays out the chain
of succession for access to the deceased and provides that if a body is unclaimed
for thirty days then it becomes the responsibility of the state coroner. 69 Successful
causes of action for violation of this right have also been brought under Louisiana's statute for damages; 70 the following cases present analogs to the bodies
neglected after Hurricane Katrina.
First, Louisiana courts have long recognized the moral aspect and need for a
right to burial. In Humphreys v. Bennett Oil Corp., decided by the Supreme
Court of Louisiana in 1940, the Court ruled in favor of the families of decedents
buried in the Evangeline Cemetery, a small one-acre plot in Arcadia Parish, Louisiana.71 The defendant acquired an oil, mineral, and gas lease and tore down a
portion of the fence around the cemetery, and drilled two oil wells. 72 In ruling in
favor of the complainants, Justice Odom wrote:
The word "cemetery," says the Encyclopedia Britannica, is derived from a
Greek term which means "to sleep" and which denotes "sleeping place."
There is a sentiment deeply seated in the human heart that a cemetery, or
"sleeping place" of the dead, is sacred ground. Instinctively, we resent any
rude invasion of, or approach to, ground set apart as a resting place for the
dead. Deference to this sentiment and respect for the feelings of those who
have deposited the remains of their relatives in burial fields usually restrain
others from violating the sanctity of such places. A ruthless desecration of
any cemetery shocks the moral sense of mankind.73
67 Corrigal v. Ball & Dodd Funeral Home, Inc., 577 P.2d 580, 581 (Wash. 1978) (en banc).
68 People ex reL Travis v. Daniels, 57 N.Y.S.2d 457, 457 (N.Y. App. Div. 1945); Hodson, supra
note 64.
69 LA. REV. STAT. ANN. § 9:1551 (2008).
70 LA. CIv. CODE ANN. art. 2315 (2008).
71 Humphreys v. Bennett Oil Corp., 197 So. 222, 230 (La. 1940).
72 Id.
73 Id. at 229.
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Louisiana courts have ruled for plaintiffs even when the damage done to the
decedent's body is not intentional. In Blanchard v. Brawley, Ernest Blanchard
was killed when the truck he was driving blew a tire and skidded off the road,
spilling gasoline around the scene of the accident. 74 The truck was pulling a semipole trailer of logs that crushed Mr. Blanchard to death in the cab.75 After failed
alternatives, the wrecking crew that came to clear the accident and extricate Mr.
76
Blanchard's body used an acetylene torch to cut open the cab: the truck ignited.
Mr. Blanchard's body was so badly burned that his mother and children kept his
casket closed during the funeral service. 77 Despite their good intentions, the
wrecking crew was78 held liable for the emotional damage suffered by Mr.
Blanchard's family.
When the remains of the decedent have been negligently handled, Louisiana
law allows victims to maintain actions in tort for mental anguish. 79 Damages have
been awarded even in cases in which the wrongdoing was only for a brief period
of time. In Robinson v. Providence Mausoleum, the court awarded a widow $100

80
when her husband was buried in the wrong grave for one day.
In the preceding cases, families were able to recover for the intentional or
negligent damage to human remains, but these remedies are not available to the
Jones or Blanchard families because the bodies of their loved ones were not entrusted to private actors but to the state and federal government. Moreover, since
FEMA's incompetence was simultaneous with a national emergency, the United
States likely will be allowed to escape liability in any potential right to burial
cases arising from Hurricane Katrina under the Federal Tort Claims Act. 81

II.

LEGAL MODELS FOR PROTECTING THE RIGHT TO BURIAL

The recovery effort following the 2004 Southeast Asia Tsunami presents an
example of international recognition of the importance of the burial ritual as critical to protecting the psychological health of survivors and to provide dignity to
those lost. The close relationship between burial and a need for protocol surrounding disposal of human remains focuses on burial as necessary to honor the
dead, and as a process that is needed to respect and protect the living from further harm, especially in fatal emergencies. It is respect for this relationship and
74
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the problems that result from its fracture that inform the following examples,
taken from different historical periods and frameworks, of times in which the
right to burial has been deliberately thwarted or overlooked. These examples also
illustrate the multidisciplinary recognition of the importance of burial as a legal
right and a moral imperative.
This section examines whether there is a legal model that would provide for
recovery through public health policy, class action litigation, or human rights.
A.

Public Health Justificationsfor the Right to Burial

The risk to the public-physical, psychological or otherwise-has been cited
throughout case law as one reason for strict adherence to the practice of burying
the dead. This next section looks closely at the potential health consequences of
denial of a right to burial.
The ritual of burial has a psychological as well as a ceremonial purpose. For
grief to be "resolved," the grievant must be able to engage in each level of the
bereavement process, including participation in rituals like burials and funerals
that mark both the transition from life to death and the change in status of relationship between griever and decedent. The "disenfranchised griever" is one who
has lost a loved one to "deaths that challenge core assumptive structures," like
natural disasters, violence, or suicide. 82 Such an event creates even more obstacles to working through a loss:
Disenfranchised grievers are denied access to the communal support offered by transitional rituals, because society either fails to acknowledge
83
their relationship to the deceased of the legitimacy of their grief.
This is not a theoretical or purely psychological concern, but one that has been
readily incorporated into changes in the policies of disaster recovery. Originally,
in the wake of disaster responders would build mass graves to expedite the removal of bodies and protect people from the health risks feared to result from
dead bodies.84 Rapid disposal of remains was also encouraged to limit these putative health risks. 85
The risk posed by dead bodies has been recently rejected by medical literature.
While a concern about the risks of disease from dead bodies has led, in past
disaster recoveries, to the rapid disposal of human remains, these concerns are
rarely justified. Dead bodies generally do not pose a risk to survivors barring
82
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their proximity to a water supply. 86 And, generally, disaster victims are also not
more likely than non-disaster victims to spread disease; in fact, it is more likely
that the survivors of a disaster, rather than the dead, will pose a threat of spreading infection.8 7 Of greater health concern is the devastating impact of mass graves
on the often precarious mental health of survivors of disasters. This psychological
impact has been more critically evaluated as a public health concern in the light
of other natural disasters.
In December of 2004, the seafloor along Northern Sumatra ripped open, resulting in the second largest earthquake in recorded history and producing a tsunami which engulfed citizens of twelve countries.88 The final death toll was over
three thousand.8 9
In an article evaluating the psychosocial response to the disaster, London epidemiologist Dr. Athula Sumathipala and her colleagues point out that while removal of disaster dead to a mass grave has limited, if any, health benefit for the
living, mass graves and burials may have severe and negative impacts upon the
psychological health of survivors. 90 The failure to obtain confirmation that a
loved one is dead often frustrates the grieving process: "[T]he missing person is
remembered as if he or she were still alive; there is no definite confirmation of
the events surrounding the death, leaving a void that causes painful and unending
speculation." 9 1 Such individual unresolved grief prolongs the mourning process,
and is multiplied through the community by the number of dead.92 In essence,
mass graves create violent mental images that can last a lifetime and leave a community vulnerable to prolonged stress and trauma.
While the importance of recovery and identification of dead may not yet be
universally acknowledged, several international bodies have recognized the necessity of forensic identification and burial protocols as part of the immediate
response to mass disaster. The Pan American Health Organization, the World
Health Organization, and the International Committee of the Red Cross have all
called for more resources and consideration to be given to the identification and
86
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disposal of human remains in the event of mass death, not only out of respect for
communities, but also for the protection of their psychological health.93
Several items of legislation, legal action, and case law over the past two centuries have arisen from concern for public health and safety. The United States has
taken broad policy steps, under the Commerce Clause and other clauses of the
Constitution, to protect the health of Americans. These steps include: vaccine
programs and physical exam requirements for school admissions; taxes on unhealthy products; financial incentive programs for health behavior; and more in94
vasive actions in the case of widespread pandemics where a threat is imminent.
Given the federal government's flexibility in protecting the public health and the
clear health interest in allowing burial of loved ones, especially in the wake of
mass death, it seems that public health policy bodies and legislation might, in the
future, be used to add teeth to local burial laws and to address the broad tendency to dispense with proper burials in states of emergency.
B.

95
9/11 Burials and the Due Process Clause: "Society owes them no less"

The extent of the right to burial in the wake of disaster was also recently addressed by a federal judge in a case that arose from the recovery effort following
the terrorist attacks in New York City on September 11, 2001. This case suggests
both negative and positive legal arguments for a similar class action suit regarding
96
the remains of Katrina's victims.
The September terrorist attacks almost instantly murdered 2749 people during
the Manhattan morning rush hour. 9 7 As it became apparent that many did not
survive the blast, the goal of the thousands of volunteers assembled at area hospitals and makeshift clinics quickly shifted from rescue to recovery. The nature of
the attacks not only left few survivors but also left few intact bodies for grieving
relatives. Only 292 full bodies were recovered from the tons of tangled debris
which burned through Thanksgiving and filled the city with putrid smoke. 98 Volunteers worked around the clock out of St. Paul's Chapel to clear the rubble and
recover what remained of the thousands lost in the attack. Other resources in the
devastated city were devoted to protecting Manhattan from further threats and to
93
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providing resources to families who had lost parents, spouses, partners, siblings,
children, and friends.9 9
The group, World Trade Center Families for a Proper Burial ("WTCFPB"),
was formed in 2003 to ensure that human remains from the World Trade Center
site did not become commingled with waste to be shipped to Fresh Kills Landfill.
WTCFPB is primarily composed of "families, friends and concerned
cit[izens]."' 0 0 The families were initially assured by city officials that there was no
risk the ashes of their loved ones would be intermingled with the debris because
of a careful mechanical sifting process that would sort remains from the other
waste. 1° 1 WTCFPB alleged that a more efficient mechanized process of sifting
remains was not used at the beginning of the recovery effort and, as a result,
several tons of debris in the Fresh Kills Landfill remained "un-sifted. 1 °2 The city
refused to re-sift through the landfill and WTCFPB asserted a violation of their
constitutional right to burial. 10 3
In World Trade Center Families For Proper Burial, Inc. v. City of New York
("WTC Families"), WTCFPB filed suit against the city asking for removal of
human remains from the Fresh Kills Landfill to an appropriate place for burial. 10 4 WTCFPB grounded its complaint in the three areas of right to burial law
described earlier in this article and alleged that: (1) the sifting of the remains
violated their due process rights by depriving them of property rights in the remains of their decedents; (2) the city was negligent in failing to appropriately
separate the remains; and (3) this failure violated a New York public health law
that guaranteed remains to the next of kin. 10 5 WTCFPB also alleged that the
by
failure to appropriately sift the remains violated the First °Amendment
6
ceremonies.'
religious
proper
holding
from
preventing families
In July 2008, Judge Alvin K. Hellerstein of the Southern District of New York
granted WTCFPB standing, given the extraordinary nature of the case, but dismissed its other claims. 10 7 He found that the substantive due process claim failed
because the city had acted appropriately under the exigent circumstances of the
99
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disaster and not in a way that was shocking to the conscience. 10 8 In ruling against
the WTCFPB's quasi-property argument, Judge Hellerstein commented that the
strength of this interest was mitigated by the lack of identifiable remains.' 0 9 Further, the judge found that while New York public health law did grant families a
right to the remains of their decedent; the law was silent as to the extent of this
right when the remains were intangible and allowed the city leeway given the
emergency. 1 ° Judge Hellerstein similarly dismissed the First Amendment claim,
stating that the law did not require acknowledging the harm done by the intermingling of the remains."1
In dismissing the case, Judge Hellerstein sympathized with WTCFPB: "[N]ot
every wrong can be addressed through the judicial process. The grave harm suffered by the plaintiffs in this case is undeniable but the jurisdiction of this court is
limited. ' " 2
WTC Families presents an interesting parallel for a case that might be brought
by family members of the decedents whose remains were neglected post-Katrina.
Some of the similarities suggest that a lawsuit raised under the Due Process
Clause would encounter the same obstacles as WTC Families since the government is afforded flexibility as to how it may respond in a crisis. However, WTC
Families is arguably distinguishable from any potential Katrina case in two key
ways: (1) the difference in the exigency of the circumstances and (2) the presence
of identifiable remains in post-Katrina New Orleans. These points of contrast
suggest that a class action raised on modified WTC Families grounds could be
successful.
A central weakness of WTC Families was the failure to argue that the government had not acted appropriately in mingling the remains. The Due Process
Clause, while meant to protect people from arbitrary government interference in
their rights, becomes murkier in its reach during times of emergency or exigent
circumstances. In fact, for the government to be held liable for its executive ac13
tions in an emergency, the government's actions must "shock the conscience.""
A review of cases that have met this standard indicates that WTCFPB failed to
provide sufficient evidence to show that the government was liable. First, the case
law on arbitrariness of government action is meant to protect individuals from
government officials abusing or misusing their power, not from acting quickly in
108 Id. at 541.
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an emergency.1 14 Second, the behavior of the city in quickly attempting to clean
the disaster site did not "shock the conscience"-indeed, Judge Hellerstein noted
that WTCFPB did not even suggest such a view of the city's actions. It is hard to
see how a different argument could be made for the state or federal government
in the aftermath of Hurricane Katrina because state and federal officials acted
quickly in their rescue and recovery of the Katrina's thousands of victims.
And yet, there is a critical difference between these disasters. Case law would
suggest that the families of Katrina's victims have a stronger quasi-property right
because there were identifiable remains after the hurricane; and the cases cited in
Judge Hellerstein's decision suggest that the result might have been different if
there had been actual identifiable bodies to recover. In Correa v. Maimonides
Medical Center, a mother was allowed to recover damages for emotional distress
when the hospital lost the body of her stillborn baby. 15 Judge Hellerstein's distinction between WTC Families and Correa indicates that the right to burial has
the potential to be more easily enforced, even in a time of disaster, when there
are actual identifiable remains.
Would a class action lawsuit be the best way to address the failures of both the
Louisiana and the federal government to care for Hurricane Katrina's dead?
Class action lawsuits in similar circumstances have failed to secure legal relief but
have garnered public attention for the cause of the class and produced other platforms for relief. WTCFPB maintains an active website; it also proposed legislation and received financial donations for its proposed memorial.
Similarly, class action lawsuits in New Orleans have played a role in raising
public awareness and catalyzing the community around important post-hurricane
issues. A recent lawsuit to re-open Charity Hospital, a public hospital that has
been closed since Katrina, stimulated both a huge grass roots movement and a
debate on the future of health care in New Orleans.1 16 A class action suit is one
possible mechanism for relief, another might be an appeal to public health policy,
and a third lies in the forum of human rights and the international community's
protection of the burial right.
C.

Human Rights and the Right to Burial

In our time, international human rights law mirrors the gods' outrage at Achilles' morbid punishment of Priam by treating the denial of burial rights to families
through political "disappearances" as a war crime and a human rights violation.
Clearly there is a critical difference between the Katrina dead and the disappeared. In New Orleans, the dead are missing because of state and federal inac-
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tion, not intentional state effort. However, the international human rights
protections against disappearances and the International Human Rights Council's continued attention to preventing and addressing the damaging denial of closures to families indicate the value modern society places on allowing people the
right to mourn and to bury their own. 1 7 This next section examines human rights
protections against political disappearances as a potential framework for the right
to burial.
Like Achilles taunting Priam with Hektor's corpse, the human "disappearance" has had an important role in modern conflict. A "disappearance," or murder, of an individual without returning the remains to his or her family or
notifying them of the death is a powerful political tool. It conceals the liability of
the murderer by hiding the primary evidence of the murder, and it destabilizes
to
the community from which the individual disappears, leaving people unable
118
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International human rights law recognizes forced "disappearances" as crimes
against humanity under the International Convention for the Protection of All
Persons from Enforced Disappearance,an international human rights instrument
signed by the United Nations' General Assembly in December 2006.119 Under
this convention, a forced disappearance is defined as:
The arrest, detention, abduction or any other form of deprivation of liberty
by agents of the State or by persons or groups of persons acting with the
authorization, support or acquiescence of the State, followed by a refusal to
acknowledge the deprivation of liberty or by concealment of the fate or
whereabouts of the disappeared person, which place such a person outside
120
the protection of the law.
The political act of "disappearing" a dissident was made famous by the Soviet
Union, under Stalin, and by Argentina during its military rule between 1973 and
1986.121 While the regimes that publicized the use of disappearances as political
weapons are now extinct, the practice persists. In 2003, the International Committee of the Red Cross ("ICRC") launched The Missing, a major initiative to
117 International Convention for the Protection of All Persons from Enforced Disappearance,
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"deal with the problem of the unaccounted for" and, along with other organizations, has since called for human rights action to be taken to deal with this international problem. 122 The ICRC draws inspiration in its mission from the
commentary to the 1977 additional protocol to the Geneva Convention:
' 12 3
"[F]amilies have the right to be informed of the fate of their relatives.
The InternationalConvention for the Protection of All Persons from Enforced
Disappearanceswas drafted in recognition of the devastation that human disappearance and the deprivation of the right to burial can have on the health of a
society. Similarities exist between the denial of the right to burial in post-Katrina
New Orleans and the use of forced disappearances in campaigns of political terror. In Argentina, people were "disappeared" rather than publicly executed to
allow the murderers to escape liability for the murders. 124 In New Orleans, failure to identify the dead and the delays in releasing remains to the families obscure an accurate accounting of the people who died as a result of the
government's failure to adequately protect them from disaster. Political disappearances are also used to keep societies in a constant state of instability and
fear. Without knowing what happens to the disappeared, families are unable to
find closure through burial or to move on with their lives. Such is the psychological intent of the tool of the disappearance: Keep people in submission by deprivation of their abilities to respond to the mysteries of life and death, to recognize
loss, and to rebuild their communities because disappearance makes the loss
constant.
Although there was no intent involved in the failure to appropriately recover
Katrina's dead, the effect may be the same. The people of New Orleans, whether
returning to or still in exile from their city, are in limbo. They are unable to know
if the body of their kin is in a morgue outside the city, in an overlooked attic, or if
their family member is alive and in Houston.
CONCLUSION

No man is an island entire of itself; every man is a piece of the Continent, a
part of the main.... Any man's death diminishes me because I am involved
in Mankind; and therefore never send to know for whom the bell tolls; it
tolls for thee.25
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Any claim based upon an act or omission of an employee of the Government, exercising due care, in the execution of a statute or regulation,
whether or not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise or perform a discretionary
function or duty on the part of a federal agency or an employee of the
Government, whether or not the discretion involved be abused. 2 6
If every death diminishes us, our treatment of the victims of Hurricane Katrina
has dealt a near-fatal blow to our identity as Americans and as people. The
images of Katrina-a body left to rot in the middle of a city street, a mother
found by her brother on her couch months after her death, and the remains of
eighty-five unknowns decaying in a warehouse-defy our own laws and the history behind them. Historical illustrations of the right to burial, and the moral and
social reasons for its protection, are countless, whereas instances in which people
have allowed mass graves are spare and notorious.
There are some indications of a growing attempt to resolve the gaping hole left
by the failure to properly dispose of Katrina's dead. Frank Minyard, the coroner
responsible for much of the identification work after the storm, has worked hard
to secure some resolution for the grieving families of Katrina's missing. 127 He has
launched a movement to fund a memorial for the unclaimed dead, leaving extra
spaces for the bodies that Minyard believes may still be recovered. Minyard's
to
project has been delayed by funding struggles, but his idea is one model of how 128
cope with the "grave harm" that occurred in the recovery of Katrina's victims.
The medical and humanitarian professionals who went to Asia following the Tsunami provided another solution to the problems of mass death that creates a
protocol which recognizes the harm that can result to the dead and the living
from mass graves and proposes future disaster responses in which burial rituals
129
are critical components.
We do not have to leave Katrina's dead without burial or resolution. Like the
volunteers after the Civil War, we can advocate for greater protections of remains
in the event of another disaster. We can lobby our elected officials to hold themselves and others accountable. We can sue FEMA and Louisiana arguing that
sovereign immunity should not apply to Katrina's dead. This advocacy is our responsibility and our heritage. As a community, we must ensure that our dead are
buried because we are the ones who will suffer if they are not.
If we let Katrina's dead remain unspoken for and allow sovereign immunity to
protect the government, we must be prepared to accept how this defines us as a
126 28 U.S.C. § 2680(a) (2006).
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society. Unlike Priam, we do not live in an era in which the gods will intercede for
us. What we choose to permit and object to in the post-Katrina era will determine
not only the type of society we are, but also whether we will be strengthened by
our communal recognition of the devastation of each life lost or be scorned for
our indifference towards the lives that we did not count.
This article has attempted to illustrate the way in which our reaction to Hurricane Katrina has been divorced from a belief-both in this country and across
history-that every life and every death matters. If this article does nothing else, I
hope that readers will take a moment to reflect on what it means to honor the
dead: We owe ourselves, our society, and the victims of Hurricane Katrina no
less.

